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DEVITT v. PACIFIC BAILKOAD CO. 



preceding treaties except the treaty be- 
tween the United States and Mexico. 

Mutilation : Mexico. 

Mutiny: Italy, Sweden and Norway. 

Piracy: Great Britain, Prussia, North 
German Confederation, Austria, Italy, 
Bavaria, Baden, Swiss Confederation, 
Sweden and Norway, Two Sicilies, 
Mexico, Venezuela, Hayti. 

Rape : France, Italy, Swiss Confede- 
ration, Sweden and Norway, Two Si- 
cilies, Mexico, Venezuela, Dominican 
Kepublic, Hayti. 

Robbery: Great Britain, France, Prus- 
sia, North German Confederation, Aus- 
tria, Bavaria, Baden, Sweden and Nor- 
way, Hayti, Hawaiian Islands, Italy, 
Mexico, Swiss Confederation, Two Si- 
cilies, Dominican Republic, Venezuela. 

The following treaties contain a gene- 
ral restriction of the enumerated crimes 
to eases where the crimes mentioned are 
subject to infamous punishment. Treaties 
with Italy, Swiss Confederation, Vene- 
zuela, Dominican Republic. 

The treaties do not, in general, apply 
to crimes or offences of a purely political 
character, nor to desertions from mili- 
tary or naval service, nor to offences 
committed before the treaty under which 
extradition is sought. Some of the trea- 
ties also, except the citizens and subjects 
of the nation on whom the demand is 
made. 

The American practice in regard to 



making the arrest of a person claimed 
under the extradition laws, is as fol- 
lows : — 

" The mode to be pursued in proceed- 
ings for the extradition of criminals is, 
to prefer a complaint to a judge or other 
magistrate, settingoutthe offence charged 
to have been committed on oath, where- 
upon the judge or magistrate is autho- 
rized to issue a warrant for the appre- 
hension of the person accused, and upon 
his being brought before them, to hear 
and determine the evidence of his crimi- 
nality ; and if on such hearing the evi- 
dence be deemed sufficient to sustain the 
charge, to certify the same to the proper 
executive authority, that a warrant may 
issue for the surrender of such fugitive :" 
4 Op. U. S. Att.-Gen. 201. See to the 
same effect, 9 Id. 379. 

But if requested, the President will 
issue the previous authorization thought 
to be necessary by a portion of the court 
in ReKaine (14 How. U. S. 103) : 6 
Op. U. S. Att.-Gen. 91. 

For the practice between France and 
Great Britain, see Clark on Extradition 
96 and 98. 

By the Act of August 12th 1848, the 
judges of the U. S. Supreme and Dis- 
trict Courts and the judges of the several 
state courts are empowered to entertain 
complaints under the extradition treaties. 
H. G. A. 



Supreme Court of Missouri. 

MARY DEVITT v. PACIFIC RAILROAD CO. 

Where a servant, well knowing the default of his principal, as in providing 
defective machinery, voluntarily enters upon, or continues in employment, he 
assumes the risk, and, if injured, has no remedy against his employer. 

The opinion of the court was delivered by 

Buss, J. — The plaintiff recovered damages below, under the 
3d section of the Damage Act, for the death of her minor son 
while in defendant's employ. The facts are undisputed. The 
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plaintiff's son was a brakesman upon the freight train, and was 
killed while at his brake upon the top of a freight car in passing 
through Post Oak Bridge, the cross-timbers on top of the bridge 
being so low as to strike his head. The accident occurred in the 
day-time, and it was shown that deceased had been in defendant's 
employ about three weeks ; that he had passed this bridge every 
day during the time ; that he had repeatedly been warned to look 
out for this and other bridges ; that when last seen, just before 
reaching the bridge, he was sitting upon his brake facing it. The 
following instructions asked by defendant and refused, raise the 
only legal questions necessary to be considered : — 

"If the jury believe, from the evidence, that the deceased, 
James Devitt, while in the performance of his"duty as brakesman, 
passed over the bridge in question — Post Oak Bridge — daily for 
the space of two or three weeks, and that he knew the danger of 
coming in contact with the top of said bridge, and that his atten- 
tion had been called to the danger of injury from the lowness of 
the bridges on his route, and that with this knowledge he sat on 
the top of the brake on the freight car, and while so sitting there, 
was, in passing, struck by the top thereof and killed; then the 
jury are instructed that this was contributory negligence on the 
part of deceased, and the plaintiff cannot recover." 

" If the deceased knew of the exposure to danger in serving 
as a brakesman for defendant upon a train having to pass 
bridges insufficiently high to permit him to pass under them while 
standing at full length on the top of a car, and with such know- 
ledge consented to and did continue in the service of the defend- 
ant as such brakesman, and was thereafter killed by coming in 
contact with the top of one of said bridges, then the plaintiff can- 
not recover from the defendant from any negligence in the con- 
struction of the bridge." 

Both these instructions should have been given. Upon the 
facts supposed in one, the deceased was killed in consequence of 
his own negligence, which not only contributed to, but was the 
immediate cause of his death, and upon the hypothesis embraced 
in the other the deceased voluntarily encountered the danger, 
took upon himself the risk of the low bridge, well knowing its 
height, and even though it were wrongfully built at that height, 
and would charge the defendant under other circumstances, the 
plaintiff cannot recover. 
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First. Upon the facts first supposed, it would almost seem that 
the deceased committed suicide, at least that he was trying the 
extremely hazardous experiment of sitting upon the brake, which 
was a high one, and which elevated him higher than he would 
have been upon his feet, to see whether he could stoop sufficiently 
to clear the timber. It would be difficult to imagine a clearer case 
of contributory negligence, and if one guilty of it could recover, 
or his friends for him, if the experiment proved fatal, we must 
necessarily ignore the legal consequences of such negligence. 

Upon this point counsel claim that the jury had already been 
properly instructed, and that the instruction refused was superfluous. 
It is true that the jury had been told that if they believed that 
said Devitt was killed by reason of the negligence of defendant in 
building the bridge " without negligence on his part contributory 
thereto," to find for plaintiff. This proviso in regard to contri- 
butory negligence was general in its terms, and might not be 
understood by the jury. We all know that jurors, when, as in 
Missouri, verbal explanation by the court is forbidden, are liable 
to be deceived as to the law, even when correctly stated. Instruc- 
tions are apt to assume too much of an abstract character, and if 
the other party, in order to prevent misconception, ask to have 
the law applied to the facts as he claims them to be, by an addi- 
tional appropriate instruction, it should be given. The jury might 
not know what was contributory negligence, and therefore the 
defendant had a right to have the matter explained and to require 
that they be told that certain facts, which the evidence tended to 
establish, constituted such negligence. 

Second. Upon the other point the law is settled. An employee 
or servant cannot recover for injuries received from the negligence 
of other servants when the principal is not in fault. But if the 
principal has been guilty of fault or negligence, either in providing 
suitable machinery, or in the selection or employment of agents 
or servants, and injury arise in consequence, he must respond in 
damages. This liability is, however, modified when the servant 
himself, well knowing the default of his principal as in providing 
defective or unsuitable machinery, voluntarily enters upon the 
employment. By so doing he assumes the risk, and hence cannot 
charge it to his employer : Wright v, iV. Y. C. Railroad Co., 25 
N. Y. 566 ; Bazzell v. Lacoma M. Co., 48 Maine 113 ; Thayer 
v. St. L. and T. H. B., 22 Ind. 26 ; ffagden v. Smithville 
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M. Qo., ?9 Conn. 548 ; Mad River and L. E. Railroad v. Bar- 
ber, 5 Ohio St. 541, and other cases. Much of the work of the 
country is done without the employment of the best machinery or 
the most competent men, and it would be disastrous if those pro- 
secuting it were held to insure the safety of all who enter their 
service. If persons are induced to engage in ignorance of such 
neglect, they, if injured in consequence, should be entitled to 
compensation, but if advised of it, they assume its risks ; they 
contract with reference to things as they are known to be, and no 
contract is violated, and no wrong is done if they suffer from a 
neglect whose risk they assumed. Volenti non fit injuria. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 

The principle stated in the above de- Mobile, frc, Railroad Co. v. Thomas, 42 

cision has been frequently applied by the Ala. 672 ; Warner v. Erie Railway Co., 

courts, and, in our judgment, its appli- 39 N. Y. 468. 

cation has, in some cases, operated very The only alternative for him istoaban- 
oppressively and unjustly. There are don and lose the advantages of his con- 
some limitations and exceptions to the tract, or fulfil it at his own risk. If he 
rule as clearly founded in reason and goes on in the employment with know- 
justice as the rule itself. ledge of such defect, he waives the right 

The rule itself is harsh and arbitrary, to complain if injured in consequence 
Suppose this case: A man engages to thereof, just as if he expressly continued 
render service to a railroad company .at to assume such risk. 
a stated salary for a given length of time But this rule is not without exception, 
in the running and managing a locomo- What are those exceptions ? (1). If the 
tive. At the time the contract is made he servant has, within a reasonable time, 
has no notice or knowledge of the qua- been induced to believe the defect will 
lity of the machinery he is expected to be remedied. (2). If the defect is such 
use. He is furnished a defective loco- that a man of ordinary prudence would 
motive (the defect being known to both not think that it would, under ordinary 
parties), the use of which endangers his circumstances, result in injury. (3). If 
life. Now, what is he to do 1 We have the defect is such that a man of ordinary 
seen no case in which it was held that prudence would think, that by the use 
he could abandon his contract, and sue of additional precautions all danger 
the company for damages for the breach would be avoided, and such additional 
of an implied contract to furnish suitable precautions were taken. In all these 
machinery. On the contrary the courts cases the mere continuance in employ- 
have held that there is no such implied ment would be no waiver. In other 
contract : Indianapolis, Src. , Railroad Co. words there is no waiver unless the dan- 
v. Love, 10 Ind. 554 ; Mad River, Src, ger is apparent, and the continuance in 
Railroad Co. v. Barber, 5 Ohio St. 541 ; service is under such circumstances as to 
Columbus and Zenia Railroad Co. v. justify the inference that the risk was 
Webb, 12 Id. 475 ; Hard v. Vermont and intended to be assumed. These proposi- 
Canada Railroad Co., 32 Verm. 473; tions are maintainable by the following 
Ormondv. Holland, T?A. Bl. and El. 102; cases: Snowy. Housatonic Railroad Co., 
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8 Allen 441; Clarke v. Holmes, 7 Hurlst. that by special care and diligence such 
& N. 937 ; Mad River Railroad Co. v. injury might be avoided, and whether 
Barber, 5 Ohio St. 441 , 564 ; Paterson the deceased was, at the time of the in- 
v. Wallace, 1 Macq. H. L. 748 ; Holmes jury causing his death, exercising such 
v. Worthington, 2 Fost. & F. 533. special care and diligence, and upon the 
In the above case of Devitt v. Pacific favorable finding of these issues, the 
Railroad Co., the issues should have been plaintiff would have been entitled to re- 
submitted to the jury whether the defect cover, notwithstanding the deceased had 
in the bridge was such as necessarily to full knowledge of the defect in the 
result in injury, or whether a person of bridge, 
ordinary prudence would have thought H. B. Johnson. 



Supreme Court of Michigan. 
VOORHEES, Assignee op BENNETT, a Bankrupt, v. FRISBIE et al. 

A state court has no jurisdiction of a bill in equity filed by an assignee in 
bankruptcy, to set aside a conveyance made by a bankrupt, in fraud of the act. 

Courts of equity must have complete control over all the matters in controversy, 
directly, or by coercion of the parties, and where this does not exist, as in the case 
of an assignee, jurisdiction will be denied. 

In suits that can only be maintained under the Bankrupt Act, the United States 
courts have exclusive jurisdiction. 

This was an appeal from the decree of the Circuit Court of 
Clinton county, setting aside a conveyance made by a bankrupt 
in fraud of the Bankrupt Act. 

Spaulding cf Granson and D. 0. HolbrooTc, for complainant. 

Walbridge £ Selden, for defendants. 

The opinion of the court was delivered by 

Campbell, J. — The bill in this cause was filed by an assignee 
in bankruptcy, to set aside a conveyance alleged to have been 
made by the bankrupt in fraud of the Bankrupt Act. By some 
apparent misunderstanding the defendant's default was taken, and 
the Circuit Court, acting within a discretion which we cannot 
review, refused to open it. The case therefore comes before us 
on the sufficiency of the bill. 

The bill would be fatally defective under any circumstances not 
dependent on the bankruptcy proceedings. It is not only entirely 
lacking in direct allegations which would make out a fraud against 
creditors, but it does not show that any creditor had taken such 
steps as would — apart from the Bankrupt Law — give him any 



